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STATEMENT OF QUESTION PRESENTED. 


The question is whether, the Tax Court of the United 
States in view of the fact that it was apprised of the fact 
that withholding tax had been levied against non-taxable 
income which the Commissioner of Internal Revenue re¬ 
fused to adjust upon request within the statutory period, 
the Court should direct a favorable redetermination of the 
income tax in question on behalf of appellant before the 
Court. 
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In The 


UNITED STATES COURT OF APPEAL^ 

I 

For The District op Colombia 


Docket No. 13450 


MARTIN A. GLOWINSKI, 
Appellant-Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 
Appellee-Respondent. 
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APPEAL FROM A JUDGMENT OF THE TAX COURT 
OF THE UNITED STATES. 
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JURISDICTIONAL STATEMENT. 


The Commissioner of Internal Revenue served a deficien¬ 
cy notice upon appellant, Martin A. Glowinski, residing at 
2232 West Chicago Avenue, Chicago, Illinois, involving in¬ 
come taxes for the calendar years of 1951,1952,1953, in the 
sum of $1,150.00 and penalties aggregating $171.00. The said 
deficiency notice was proposed in the Commissioner’s let¬ 
ter, AUD: REV: JRD: dated August 13,1954. 

The appellant appealed to the Tax Court of the United 
States for redetermination by virtue of his rights as set 
forth in Chapter 4: “JURISDICTION OF TAX COURT 
OF THE UNITED STATES” which states in substance: 

“A citizen or alien residing anywhere in the United 
States, including Hawaii, Alaska, and the District of 
Columbia, may appeal to the Tax Court of the United 
States from the determination of a tax deficiency or the 
determination that an assessment should be made, all 
the other elements of jurisdiction being present.” 

This appellant for review has filed for hearing by the 
United States Court of Appeals for the District of Colum¬ 
bia pursuant to the provisions of the Federal Rules of 
Civil Procedure, which states in substance the following: 

“A decision of the Tax Court of the United States 
may be reviewed by the Court of Appeals for the cir¬ 
cuit in which is located the office of the Internal Bu¬ 
reau to which was made the return of the tax in respect 
of which the liability arises or, if no return was made, 
then by the United States Court of Appeals for the 
District of Columbia.” 

Therefore, under the circumstances of this cause, the ap¬ 
pellant seeks its review of the decision of the Tax Court 
of the United States by the United States Court of Ap¬ 
peals for the District of Columbia. 
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STATEMENT OF CASE. 

The appellant, Martin A. Glowinski, was employed by the 
Western Electric Company, Inc., for 32 years, but on Ijhe 
20th of December, 1947, the appellant sustained an injury 
while in the service of the said Western Electric Company, 
Inc., which resulted in a broken right arm. It then be¬ 
came imperative that the company pay the appellant an 
accident benefit which was not subject to taxation. During 
the year of 1948, the said company paid the appellant 
$2,998.98, of this amount $35.50 was the only taxable earn¬ 
ing; the balance was money paid to the appellant for sick¬ 
ness benefit. However, the withholding tax for the same 
year was $384.90, the appellant filed an income tax return 
to satisfy these earnings. In 1949 the appellant was paid 
$365.12 in taxable earnings and $1,359.35 in sickness bene¬ 
fits; these two items totaled $1,724.47, from which was 
calculated a withholding tax in the amount of $178.80; 
whereupon the appellant filed income tax returns to sa 
these figures. 

As a matter of fact, true to custom and tradition, the ajp- 
pellant was advised by counsel to have the above men¬ 
tioned injury arbitrated by an arbitrator of the Illinois 
Industrial Commission, Chicago, Illinois. On April 22, 
1950, appellant filed its petition for hearing and adjust¬ 
ment before the aforementioned commission which evoked 
pertinent information relative to appellant’s taxable earn¬ 
ings from the Western Electric Company, Inc. Such in¬ 
formation was not only given to the Industrial Commis¬ 
sion of Illinois, but also to the Commission of Internal 
Revenue. In substance this information shows that 64 
weeks of temporary total disability of $1,248.00, 112% 
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weeks for 50% loss of the use of the right arm in the 
amount $2,193.75, all totaling $3,441.75. In the award ren¬ 
dered in the behalf of the appellant by the Industrial Com¬ 
mission of Illinois, it is shown that $1,540.50 had been paid 
the appellant on the account of said injury. Whereupon 
the appellant was then informed by authorities of the 
Western Electric Company, Inc., in an itemized report that 
during the year of 1948, the appellant had been paid 
$259.07 for compensation, and in 1949, the same amount 
was paid for compensation, and that for the same period 
the amount of $3,901.55 was paid for sickness benefits, and 
that out of the amount of said sickness benefits paid to the 
appellant by the Western Electric Company, Inc., the In¬ 
dustrial Commission of Illinois in its award as rendered 
in the arbitrators award or decision, November 14, 1950, 
credit was given the Western Electric Company, Inc., in 
the amount of $1,540.50 toward payment of compensation 
under Workmen Compensation Act. In the meantime, the 
Western Electric Company, Inc., states that a substantial 
part of the $1,540.50 has reported taxable income. In view 
of these facts the appellant has paid income tax on earnings 
that was not subject to taxation, neither were they correct¬ 
ly and accurately calculated. The appellant knows that he 
is hereby due some consideration in having his income tax 
returns for 1948, 1949, 1950, as well as the years of 1951, 
1952, and 1953 which are in controversy in this cause, ad¬ 
justed. 
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STATUTES, TREATIES, REGULATIONS, 

OR RULES INVOLVED. i 

I 

The Tax Court in determining a deficiency in income tax 
for any taxable year or gift tax for any calendar year shall 
consider such facts with relation to the taxes for other 
years as may be necessary correctly to redetermine the 
amount of such deficiency, but in so doing shall have ho 
jurisdiction to determine whether or not the tax for auy 
year has been over-paid or under-paid. (Internal Revenue 
Code: sec. 6214 b) 

STATEMENT OF POINTS. 

1 . 

Failure to find that appellant was not given sufficieiit 
and proper cooperation by the Commissioner of Internal 
Revenue to adjust its income tax returns for the years of 
1948, 1949, and 1950. 

2 . 

Failure to find that appellant has been unjustly tax 
and is hereby entitled to a refund. 

3. 

Failure to consider the calendar years of 1948,1949 and 
1950, as the basis upon which the notice of deficiency in this 
cause is predicated. 

4. | 

The finding of a deficiency for the years of 1951, 1952, 
1953, by the Tax Court in lieu of an order of redtermina- 
tion places the appellant in a state of confusion, and make 
his rights and status as a taxpayer questionable. 
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SUMMARY OF ARGUMENT. 

The appellant early in 1950 was put in knowledge of the 
fact that certain irregularities were found relative to with¬ 
holding returns and the basis upon which they were de¬ 
termined. In fact the appellant was receiving an accident 
benefit liability for an injury sustained while in the em¬ 
ployment of the Western Electric Company, Inc., and the 
withholding tax returns had been taken against these non- 
taxable accounts. As a result of this discrepancy, the ap¬ 
pellant upon many and numerous occasions sought aid in 
adjusting these irregularities through the office of the 
Commissioner of Internal Revenue, but to no avail. 

The years of 1948, 1949, and 1950, were the years in 
which the the crux of this entire cause of action had its 
beginning, and the aforementioned irregularities resulted 
because of the withholding of taxes from the income and 
sources that developed at such time. However, the Tax 
Court of the United States failed to consider these years as 
the basis of the declaration of the notice of deficiency in 
appellant’s income taxes, and claims that the Court has no 
jurisdiction over said prior years. 

The appellant is entitled to his rights and privileges 
as a citizen under the laws of this nation, and particularly 
as a taxpayer even beyond the application of legal techni¬ 
calities and entanglements that enforce a hardship upon 
his rights as such. 
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ARGUMENT. 

1 . 

The Commissioner of Internal Revenue failed to adjust 
the taxpayer’s income tax returns for 1948,1949 and 1950, 
so as to determine whether the taxpayer was entitled {to 
consideration due to having paid and further charged up<|>n 
withholding deduced from non-taxable earnings; such non- 
taxable earning having been reported by withholdings 
through the calendar years of 1950, and substantially in¬ 
volving 1951, 1952 and 1953. This act on the part of the 
Commissioner of Internal Revenue was an error on his 
part and an usurpation of the rights and privileges of the 
appellant. 

2 . 

In this instance, the Commissioner of Internal Revenue 
neglected to take under consideration that certain income 
alloted to the appellant was not earnings of the appellant, 
and such portions of the income alloted to him had been 
duly reported by filing income tax returns for the period of 
years in question and including the years before this 
Court only for redetermination. 

3. 

Even Though The Court Has No Jurisdiction Over Tears 
In Which No Deficiency Has Been Determined, It Is Clear 
That It Is Necessary For The Court To Consider The 
Previous Years In This Case In Order That It May Cor¬ 
rectly Redetermine The Deficiency, As The Previous Years 
Herein Are Intrinsically Involved. This opinion is verified 
by the Interal Revenue Code of 1954, under section (6214 
b) entitled “Jurisdiction oved the previous or other yearsJ” 
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It states in snbstance as follows: 

“The Tax Court in redetermining a deficiency of in¬ 
come tax for any taxable year by gift tax for any 
calendar year shall consider such facts relative to 
taxes for other years as may be necessary to rede¬ 
termine the amount of such deficiency. ,, . . . 

The Tax Court Of The United States is in error in 
failing to grant the appellant his right to have a rede- 
termination of his income taxes in question, and for the 
above reasons the appellant prays that this Honorable 
Court will grant the appellant its redetermination of the 
efficiency and to permit the appellant to pay its income 
tax free of all penalties as determined by the Commissioner 
of Internal Revenue. 

Wherefore, appellant further respectfully prays, that this 
Honorable Court may determine and sustain its appeal. 

Martin A. GlowinsM 


Appellant 


Counsel for Appellant 
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THE TAX COURT OF THE UNITED STATES 

Martin A. Glowinski, " 

Petitioner, 

Docket No. 55187 

Commissioner of Internal Revenue, 

Respondent 

i 

I 

PRAECIPE FOR RECORD 

To the Clerk of the Tax Court of 

the United States: j 

You will please prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia copies duly certified as correct of the 
following documents and records in the above-entitled cause 
in connection with the petition for review heretofore filed 
by the Taxpayer: 

(1) The docket entries of all proceedings before the Tax 
Court. 

(2) The Pleadings before the Tax Court, as follows: 

(a) Petition. 

(b) Answer. 

(c) Amended Answer of respondent. 

(3) The finding of fact and opinion of the Tax Court. 

(4) The decision of the Tax Court. 

(5) The official transcript of all matters and things per¬ 
taining to the above-entitled cause. 

(6) This designation of contents of record on review, j 

Petitioner 

2232 West Chicago Avenge, 
Chicago, Illinois 
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IN THE UNITED STATES COURT OF APPEALS 
For the District of Columbia 


Martin A. Glowinski, 


Pe2iricmer,'l 


vs. 

Commissioner of Internal Revenne, 


> Docket No. 55187 


Respondent J 


PETITION FOR REVIEW 

Tax payer, the petitioner in this cause, Martin A. Glowin¬ 
ski, hereby files its petition for a review by the United 
States Court of Appeals for the District of Columbia of 
the decision by the Tax Court of the United States rendered 
on February 13, 1956, Tax Court number 107, determining 
deficiences in the petitioners income taxes for the calendar 
years of 1951,1952, and 1953, in the respective amounts of 
$173.43, $167.79, and $90.24, and respectfully shows: 

L 

The petitioner, Martin A. Glowinski, is a citizen of the 
United States, residing at 2232 West Chicago Avenue, Chi¬ 
cago, Illinois. 

This petition for review is filed for hearing by the 
United States Court of Appeals for the District of Colum¬ 
bia pursuant to the provisions of the Federal Rules of 
Civil Procedure which states in substance: “A decision of 
the Tax Court may be reviewed by the Court of Appeals 
for the circuit in which is located the office of the Internal 
Revenue Bureau to which was made the return of the tax 
in respect of which the liability arises or, if no return was 
made, then by the United States Court of Appeals for 
the District of Columbia.” Therefore, under the circum- 
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stances of tins cause, the petitioner seeks its review of the 
aforesaid decision of the Tax Court of the United Stajtes 
by the United States Court of Appeals for the District! of 
Columbia. 

2 . 

NATURE OF THE CONTROVERSY 

I 

The petitioner was employed by the Western Electric 
Company, Inc. for 32 years, but on the 20th day of De¬ 
cember, 1947, the petitioner sustained an injury while i in 
the service of the said Western Electric Company, Inc. 
which resulted in a broken right arm. It then became im¬ 
perative that the company pay the petitioner a sickness 
benefit which was not subject to taxation. During the year 
of 1948, the said company paid the petitioner $2,998.98, 
of this amount $35.50 was the only taxable earning; the 
balance was money paid to the petitioner for sickness bene¬ 
fits. However, the withholding tax for the same year 
was $384.90, the petitioner filed an income tax return |to 
satisfy these earnings. In 1949 the petitioner was paid 
$365.12 in taxable earnings and $1359.35 in sickness bene¬ 
fits; these two amounts totaled $1,724.47, from which was 
calculated a withholding tax in the amount of $178.8b; 
whereupon the petitioner filed income tax returns to satis¬ 
fy these figures. 

As a matter fact true to custom and tradition, the pe¬ 
titioner was advised by counsel to have the above men¬ 
tioned injury arbitrated by an arbitrator of the Illinois 
Industrial Commission, Chicago, Illinois. On April 22,195p, 
petitioner filed its petition for hearing and adjustment be¬ 
fore the aforementioned Commission which evoked certain 
pertinent information relative to petitioner’s taxable earii- 
ings from the Western Electric Company, Inc. Such nil- 
formation was not only given to the Industrial Commission 


4 


of Illinois, but also to the Commissioner of Internal Reve¬ 
nue. In substance this information shows that 64 weeks 
of temporary total disability of $1,248.00, 112y 2 weeks 
for 50% loss of the use of the right arm in the amount 
of $2,193.75. All totaling $3,441.75. In the award ren¬ 
dered in the behalf of the petitioner by the Industrial Com¬ 
mission of Illinois, it is shown that $1,540.50 had been paid 
petitioner on account of said injury. Whereupon the pe¬ 
titioner was then informed by authorities of the Western 
Electric Company, Inc. in an itemized report that during 
the year of 1948, the petitioner had been paid $259.07 for 
compensation, and in 1949, the same amount was paid for 
compensation, and that for the same period the amount of 
$3,901.55 was paid for sickness benefits, and that out of 
the amount of said sickness benefits paid to the petitioner 
by the Western Electric Company, Inc., the Industrial 
Commission of Illinois in its award as rendered in the 
Arbitrator’s award or decision, November 14,1950, credited 
the Western Electric Company, Inc. with $1,540.50 toward 
payment of compensation under the Workmen Compensa¬ 
tion Act. In the meantime, the Western Electric Company, 
Inc. states that a substantial part of the $1,540.50 has been 
reported as taxable income. In view of these facts the 
petitioner has paid income tax on earnings that were not 
subject to taxation, neither were they correctly calculated. 
Petitioner knows that he is hereby due some consideration 
in having his income tax returns for 1948, 1949, and 1950, 
as well as the years of 1951, 1952, and 1953, which are 
in controversy in this cause, adjusted. 

3. 

The said taxpayer, Martin A. Glowinski, petitioner here¬ 
in, being aggrieved by the findings of facts and the con¬ 
clusion of law contained in the said findings and opinion of 
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the Court, and by its decision entered pursuant hereto, 
desires to obtain a review thereof by the United States 
Court of Appeals for the District of Columbia. 


ASSIGNMENT OF ERROR FOR REVIEW 

The petitioner assigns as error the following acts and omis¬ 
sion of the Tax Court of the United States: 

1. The failure to have legal, proper, and complete trail- 
script of record of this proceeding. 

2. Failure to find that petitioner was not given suf¬ 
ficient and proper cooperation by the Director of Internal 
Revenue to adjust its income tax returns for the years of 

1948, 1949, and 1950. j 

3. The failure to find that the petitioner has been un¬ 
justly taxed, and is hereby entitled to a refund. 

4. The failure to consider the calendar years of 1943, 

1949, and 1950 as the basis upon which the notice of de¬ 
ficiency in this cause is predicated. 

5. The finding of deficiencies for the years of 1951, 
1952, and 1953, in lieu of a determination that petitioner 
was confused and did not then and there know his states 
as a taxpayer. 


Petitioner 

2232 West Chicago Avenue, 
Chicago, HI., — Address 
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State of Illinois, 

County of Cook—ss. 

Martin A. Glowinski, being first duly sworn, says that 
be is the petitioner in the above named cause; that he has 
read the said petition and is familiar with the statements 
therein, and that the statements made are true to the best 
of his knowledge and information, his belief inclusive. 


Subscribed And Sworn To Before Me This 23rd day of 
April, 1946. 


Notary Public 

BRIEF FOR THE TAXPAYER 
THE TAX COURT OF THE UNITED STATES 


Martin A. Glowinski, 


vs. 


Petitioner ,1 


L Docket No. 55187 


Commissioner of Internal Revenue, 


Respondent, j 


BRIEF FOR THE TAXPAYER 
NATURE OF TAX 

The taxes in controversy are income for the calendar 
years of 1951, 1952 and 1953 in the sum of $1,150.00, and 
penalties aggregating $471.50. 

HOW APPEAL COMES BEFORE THE COURT 
The said deficiency was proposed in the Commissioner’s 
letter, AUD:RE V: JRD dated August 13, 1954. The 
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taxpayer appealed from the determination on November 
1, 1954, and assigned the following errors, namely: 

1. The failure of the Commissioner to adjust the j ir¬ 
regularities in the taxpayer’s income tax returns for j;he 
calendar years of 1948, 1949 and 1950, so as to determine 
whether the taxpayer was entitled to a refund due to paying 
an income tax on non-taxable earnings, or whether the tax¬ 
payer was further liable to the United States Treasury 
due to such irregularities. 

| 

2. The Commissioner neglected to take under considera¬ 
tion the fact that certain other incomes alloted to the tax¬ 
payer were not earnings of the taxpayer and the said such 
earnings had been duly reported by filed income tax returns 
from the proper sources. 

STATEMENT OP PACTS 

B. The facts upon which the taxpayer relies in support 
of its appeal are as follows: 

1. That the deficiency notice served upon the taxpayer 
is predicated upon the failure of the Commissioner of in¬ 
ternal Revenue, and the Western Electric Company, In¬ 
corporated, the taxpayer’s former employer, to cooperate 
with the taxpayer in adjusting the irregularities in his 
income tax returns for the calendar years of 1948,1949 and 
1950, and not due to any negligence on the part of tlhe 
taxpayer, who had been at all times ready and willing)to 
pay any and all taxes that may be required of him, pro¬ 
vided the Commissioner make sufficient and proper Ad¬ 
justments of the previous years in question; this is evi¬ 
denced by his preparation of his income tax returns for 
the calendar years of 1951, 1952 and 1953, copies of which 
are attached herto, and marked exhibit (a). 

y ~ 
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2. The Commissioner in determining the deficiency here¬ 
in, included certain income that was not earnings of the 
taxpayer, but were rentals that had accrued to the interest 
of the taxpayer’s sister, Irene Glowinski, who owns a 
joint interest in the real estate commonly known as 2232 
West Chicago Avenue, Chicago, Illinois; the taxpayer’s 
sister has filed income tax returns for the calendar years 
of 1951, 1952 and 1953, respectively, copies of which are 
attached hereto, and marked exhibit (b). 

3. The Commissioner has erroneously added a penalty 
to the deficiency in the amount of four hundred seventy 
one Dollars and fifty cents ($471.50), for which no grounds 
or reasons are stated for the assertion of the same; copies 
of the same are attached hereto and marked exhibit (c). 

ARGUMENT 

C. In support of its appeal the taxpayer presents the 
following Argument: 

1. The Taxpayer was an employee of the Western 
Electric Company, Incorporated, for several years, but on 
December 20, 1947, the taxpayer sustained an injury while 
in the service of the Western Electric Company, Incorpor¬ 
ated, due to a fall which resulted in a broken right arm, 
it then became necessary that the company pay to the tax¬ 
payer a sickness benefit which was not subject to taxation 
(Internal Revenue Code, Section 106). 

2. During the year of 1948, the Western Electric Com¬ 
pany, Incorporated, paid the taxpayer $2,998.98, of this 
amount, $35.50 was the only taxable earnings, the balance 
was for sickness benefit, the withholding statement for the 
said calendar year, (1948), was $384.90, a copy of the same 
is attached hereto and marked exhibit (d). The taxpayer 
filed an income tax return to satisfy these earnings, a copy 
of the same is attached hereto, and marked exhibit (e). 


9 


3. During the calendar year of 1949, the taxpayer; re¬ 
ceived taxable earnings in the amount of $365.12, sickness 
benefit in the amount of $1,395.35, which total, $1,724-47, 
withholdings were $178.80; the taxpayer filed his income 
tax returns to satisfy this amount. Copies of both the with¬ 
holding statement and income tax returns are attached 
hereto and marked exhibit (f and g). 

4. The source from which the above figures are taken 
is styled: “Records of Earnings for the years of 1948 
and 1949, divided between taxable and Non-taxable,” fur¬ 
nished by the Electric Company, Incorporated, a copjf of 
which is attached and marked exhibit (h). Under similar 
circumstances the taxpayer filed its income returns for jthe 
calendar year of 1950, a copy of which is attached hereto 
and marked exhibit (i). 

5. The taxpayer filed his petition in the Illinois In¬ 
dustrial Commission, Chicago, Illinois on April 22, 1950, 
for the purpose of arbitrating the aforementioned injury 
which terminated into the attached Notice of Decision) of 
Arbitrator and marked exhibit (j). Also as a result of this 
arbitration, S. J. Stevens, Attorney for the Western Elec¬ 
tric Company, Incorporated writes in substance as follows: 

“64 weeks of temporary total disability $1,248|00, 
112^ weeks for 50% loss of use of right arm, $2,193i75, 
total, $3,441.75, according to said award, $1,540.50 lias 
been paid on account of said injury, balance due $1,- 
901.25, etc.” 

a copy of which is attached hereto and marked exhibit (k). 

6. The taxpayer was informed in an itemized report 
from M. T. Alderman, Chief of Benefit Service Departing, 
of Western Electric Company, Incorporated, a copy of 
which is attached hereto and marked exhibit (1). 
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7. That during the year of 1948, the taxpayer had been 
paid $259.07, for compensation and in 1949, $259.07, and 
that the amount of sickness benefit for the year of 1948 
and 1949 was $3,901.55, and that out of the said amount, 
the sickness benefit, paid to the taxpayer by the Western 
Electric Company, Incorporated; The Industrial Commis¬ 
sion of Illinois, in its award as rendered in the Arbitrator’s 
Decision, dated November 14, 1950, credited the Western 
Electric Company, Incorporated, with $1,540.50, toward 
payment of compensation under workmen Compensation 
Act; Also attached hereto is a copy of a letter from S. 
J. Stevens, Attorney for the Western Electric Company, 
Incorporated, marked exhibit (m), which states among 
many things, that a substantial amount of the $1,540.50, 
has been reported as taxable income. 

8. It may easily be deducted from the above facts that 
the taxpayer was taxed in both calendar years, 1948 and 
1949, for all sickness benefits, and when the Industrial 
Commission of Illinois allowed $1,540.50, to be credited 
to the Western Electric Company, Incorporated, toward 
payment of taxpayer’s compensation to be deducted from 
sickness benefits previously earned that the taxpayer has 
paid income taxes on non-taxable earnings. The taxpayer, 
hereby shows by attached pay vouchers hereto and marked 
exhibit (n), that the Western Electric Company, Incor¬ 
porated, has withheld money for the non-taxable earnings 
of taxpayer for the years of 1948 and 1949. 

9. The taxpayer upon discovery of the above mentioned 
discrepancies, made many request upon the Western Elec¬ 
tric Company, Incorporated, and the Commissioner of In¬ 
ternal Revenue to adjust the conditions as they tended to 
place doubts in the taxpayer’s mind as to his status as 
a taxpayer of the United States. The taxpayer has made 
many personal appearances before the Commissioner of 
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Internal Revenue and his agents; has written numerjous 
letters, and made hundreds of calls by telephone, butj to 
no avail. Attached hereto are copies of form number &43 
executed by taxpayer upon request of Commissioner of 
Internal Revenue and marked exhibit (o), all filed within 
the period of limitation but they brought no results, and 
the Commissioner of Internal Revenue yet attempts to 
show this Court that the taxpayer failed to file said claim 
within the statutory period. The taxpayer more than once, 
begged leave of the Commissioner of Internal Revenue to 
instruct him as to how to execute the claim, but was told 
to do it himself. 

10. The taxpayer holds that the said Notice of de¬ 
ficiency is based upon the following errors of the Com¬ 
missioner of Internal Revenue: 

(a) The Commissioner of Internal Revenue failed 
to adjust the taxpayer’s income tax returns for ld48, 
1949 and 1950, so as to determine whether the taxpayer 
was entitled to consideration due to having paid hnd 
further charged taxes upon withholdings deduced from 
non-taxable earnings; such non-taxable earnings hav¬ 
ing been reported by withholdings through the calendar 
years of 1950, and substantially involving 1951, 1952 
and 1953; 

(b) The Commissioner of Internal Revenue neg¬ 
lected to take under consideration that certain income 
alloted to the taxpayer was not earnings of the tax¬ 
payer, and such portions of the income alloted to him 
had been duly reported by filing income tax returns 
for the period of years in question and including the 
years before this Court only for redetermination, j 

(c) Even Though The Court Has No Jurisdiction 
Over Years In Which No Deficiency Has Been de¬ 
termined, It Is Clear That It Is Necessary For The 
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Court To Consider The Previous Years In This Case 
In Order That It May Correctly Redetermine The De¬ 
ficiency As The Previous Years Herein Are Intrinsi¬ 
cally Involved. This opinion is verified by the Internal 
Revenue Code of 1954, under Section (6214 b) entitled 
“Jurisdiction over the previous or other years.” It 
states in substance as follows: 

“The Tax Court in redetermining a deficiency of in¬ 
come tax for any taxable year by gift tax for any 
calendar year shall consider such facts relative to 
taxes for other years as may be necessary to rede¬ 
termine the amount of such deficiency.” ... 

Also Section (272) g and Section (1012) g. Code 1939. 

For the above reasons the taxpayer prays that this 
Court will grant taxpayer its redetermination of the de¬ 
ficiency and permit the taxpayer to pay his income tax 
free of all penalties as determined by the Commissioner of 
Internal Revenue; that the Court order the Commissioner 
of Internal Revenue to file herein the taxpayer’s copies of 
returns for the calendar years of 1948, 1949 and 1950, 
including forms 1099, filed for the Western Electric Com¬ 
pany, Incorporated, the former employer of the taxpayer; 
and that the calendar years of 1948, 1949 and 1950, may be 
adjusted so as to give the taxpayer his legal status as a 
taxpayer of the United States of America. 

Wherefore, Taxpayer further respectfully prays, that 
this Court may determine and sustain its appeal. 


Counsel for Taxpayer 
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THE TAX COURT OF THE UNITED STATES 
Martin A. Glowinski, 


Petitioner, 


vs. 


y Docket No. 55187 


Commissioner of Internal Revenue, 

Respondent.^ 

BRIEF FOR RESPONDENT 
PRELIMINARY STATEMENT 

This is a proceeding for the redetermination of deficien¬ 
cies in income taxes and penalties of the petitioner as 
follows: 1 




(d)(2) 

(d)(1)(A) 





Sec. 294 

Sec. 294 

Sec. 291 (i 

i) 

Year 

Tax 

Penalty 

Penalty 

Penalty 

1951 

$123.00 

$ 7.38 

$ 12.30 

$ 30.75 


1952 

119.00 

7.14 

11.90 

29.75 


1953 

64.00 

3.84 

6.40 

16.00 


The hearing was 

held before Judge Norman O. Tietjens 


in Chicago, Illinois on October 3, 1955. The case was sub¬ 
mitted to the Court on Respondent’s Motion for Judgment 
on the Pleadings, November 17, 1955 was set by the Coujrt 
as the date by which simultaneous briefs of the parties atre 
to be filed. 


1 These are the amounts set forth in the Answer as amended 
and reflect a concession made by the respondent in his amend¬ 
ment to the Answer. 


i 


14 


QUESTIONS PRESENTED 

1. Does the Court have jurisdiction to consider years 
in which deficiencies have not been determined? 

2. Is there an issue before the Court in regard to pen¬ 
alties determined pursuant to sections 291(a) and 294(d) 
of the Internal Revenue Code of 1939 when the petition does 
not recite any facts pertinent to such penalties? 

RESPONDENT’S REQUEST FOR FINDINGS 

OF FACT 

Respondent respectfully requests the Court to make the 
following findings of fact based upon the pleadings herein: 

1. The petitioner is an individual with residence at 
2232 West Chicago Avenue, Chicago, Illinois. (Petition, 
Par. 1; Answer, Par. 1). 

2. Petitioner has not filed federal income tax returns 
for the years 1951,1952 and 953. (Petition, Par. 1; Answer, 
Par. 1). 

3. Petitioner and respondent agree that petitioner is 
liable for deficiencies in income tax for the years 1951,1952 
and 1953 in the aggregate amount of $306.00. (Petition, 
Prayer, Answer as Amended, Prayer). 

4. Petitioner admits that he is liable for income tax and 
penalties for the years 1951,1952 and 1953 in the aggregate 
amount of $406.50 ($1,621.50 minus $1,215.00 is $406.50). 
(Petition, Par. 3). Petitioner, therefore, admits that he 
is liable for penalties for the three years in the aggregate 
amount of $100.50 ($406.50 minus $306.00 (Par. 3. of re¬ 
spondent’s requested findings) is $100.50). (Petition, Par. 
3 and Prayer). 

The issue presented by paragraphs 4(b) and 5(b) of the peti¬ 
tion has been conceded by the respondent in the Answer as 
amended. 


5. The Answer as Amended determines penalties Un¬ 
der The Internal Revenue Code of 1939 for 1951, lj?52 
and 1953 as follows: 


Section 291(a) 

$ 76.50 

Section 294(d)(1)(A) 

30.60 

Section 294(d)(2) 

18.36 


$125.46 


6. The Petition does not recite any fact explaining fche 
petitioner’s failure to file income tax returns for the years 
1951, 1952 and 1953. (Entire Petition). 

7. The Petition does not recite any fact explaining the 
petitioner’s failure to file declarations of estimated tax for 
the years 1951, 1952 and 1953. (Entire Petition). 

RESPONDENT’S REQUEST FOR FINDINGS 0^ 

ULTIMATE FACT 

Respondent requests the Court to find the following ulti¬ 
mate fact: 

8. The Petition and Answer as Amended do not pre¬ 
sent an issue to this Court for its decision. j 

POINTS RELIED ON j 

The only issue presented by the pleadings is whether this 
Court has jurisdiction over tax years in which deficiencies 
have not been determined. Respondent contends that as 
a matter of law this Court does not have jurisdiction over 
years in which deficiencies have not been determined. 

ARGUMENT 

L 

The petition does not set forth any facts which would 
title the petitioner to a favorable redetermination ,. 
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Petitioner did not file federal income tax returns for the 
years 1951, 1952 and 1953. 

On August 13,1954 respondent mailed to petitioner a no¬ 
tice of deficiency for the years 1951, 1952 and 1953. Said 
notice determined (1) income from a service pension from 
Western Electric Co., Inc.; (2) income from the rental of 
real property; (3) a penalty (Section 291(a) of the In¬ 
ternal Revenue Code of 1939) for petitioner’s failure to 
file income tax returns in each of the three years; (4) a 
penalty (Section 294(d)(1)(A) of the Internal Revenue 
Code of 1939) for failure to file a declaration of estimated 
tax in each of the three years; and (5) a penalty (Sec¬ 
tion 294(d)(2) of the Internal Revenue Code of 1939) for 
substantial underestimation of declaration of estimated tax 
in each of the three years. 

The Petition in paragraphs 4(a) and 5(a) requests tax 
adjustments for the years 1948, 1949 and 1950, years not 
covered by the notice of deficiency. 

The Petition in paragraphs 4(b) and 5(b) alleges that 
petitioner has a lesser amount of income from the rental 
of real property than determined by the notice of deficiency. 
The respondent by amendment to the Answer has conceded 
the correctness of the petitioner’s position on this issue. 

There are no allegations of fact in the petition other than 
paragraphs 5(a) and (b), considered above. 

The Petition in paragraph 4(c) alleges error by the 
respondent in determining penalties in the amount of 
$471.50. The Petition does not allege any facts in regard 
to these penalties. The Petition states that “ * * • there 
was no intent to evade payment of income tax for the 
years of 1951, 1952 and 1953.” (Par. 4(c)). The notice of 
deficiency has determined penalties under sections 291(a), 


failure to file returns, 294(d)(1)(A), failure to file dec¬ 
larations of estimated tax, and 294(d)(2), substantial un¬ 
derestimation of declarations of estimated tax. The notice 
of deficiency does not determine a penalty for intent to 
evade tax, section 293(b). 

Petitioner and respondent are in agreement that the pe¬ 
titioner is liable for income tax for 1951, 1952 and 1953 ii 
the total amount of $306.00. (Petition, Prayer; Answer as 
Amended, Prayer). Petitioner admits that he is liable folr 
penalties for 1951, 1952 and 1953 in the total amount of 
$100.50 (Petition, Prayer and Par. 3). Respondent con¬ 
tends that petitioner is liable for penalties for the three 
years in the total sum of $125.46. (Answer as Amended). 

The only contention thus far advanced to the respondent 
by the petitioner is that this Court does have jurisdiction 
to consider the years 1948, 1949 and 1950, years in which 
deficiencies have not been determined. 

A. The Tax Court does not have jurisdiction over years 
in which deficiencies have not been determined. 

The facts alleged in paragraph 5(a) of the petition spe¬ 
cifically cover only the years 1948, 1949 and 1950 and are 
not related to the petitioner’s tax liability in 1951, 195? 
and 1953. The Court does not need to consider any fact^ 
with relation to the taxes of 1948,1949 and 1950 to correct¬ 
ly determine the deficiencies for 1951, 1952 and 1953. j 


The Tax Court does not have jurisdiction to determine 
whether or not the tax for any taxable year for which a 
deficiency has not been determined has been overpaid ol* 
underpaid. Section 272(g), Internal Revenue Code of 1939, 
p. 3, supra; Cornelius Cotton Mills (1926) 4 B.T.A. 255; 
F. A. Gillespie Trust (1954) 21 T. C. 739. 
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B. The Tax Court should not consider a factual issue 
when the petition does not plead any facts in regard to the 
issue. 

The notice of deficiency determines three penalties under 
sections 291(a), 294(d)(1)(A) and 294(d)(2) of the In¬ 
ternal Revenue Code of 1939. 

Both the section 291(a) and 294(d)(1)(A) penalties are 
properly imposed unless it is shown that the failure to file 
the returns and declarations is due to reasonable cause. 
Section 291(a), p. 4, Supra; Section 39.291-1 of Regulations 
118, pp. 5, 6, Supra; Section 294(d)(1)(A), p. 4, supra. 

The petition does not allege any fact explaining the pe¬ 
titioner’s failure to file income tax returns and declarations 
of estimated tax in 1951, 1952 and 1953. In fact, the pe¬ 
titioner admits that he is liable for penalties of $100.50. 

Section 294(d)(2) penalty is mandatory and a showing 
of reasonable cause will not avoid the penalty. Section 
294(d) (2), p. 5, supra; H. R. Smith et al. (1953) 20 T. C. 
663. Furthermore, the petition does not allege any facts 
indicating that there was reasonable cause for substantial 
underestimation of the tax for the years involved. 

Therefore, the only issue that the petitioner could raise 
as to these penalties is the factual question of reasonable 
cause. He has alleged no fact related to these penalties. 

Under Rule 7(c) (4) (B) (5) of the Court’s Rules of Prac¬ 
tice the petition shall contain clear and concise lettered 
statements of the facts upon which the petitioner relies 
as sustaining the assignments of error. 
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The Tax Court should not consider a factual issue when 
the petition does not plead any facts in regard to the issue. 
9 Mertens, Law of Federal Income Taxation (1943) § 50.$8 
states: 

“The pleading of facts is perhaps the most impor¬ 
tant part of the petition; conclusions of law, pleaded 
in lieu thereof, are not acceptable. The Board has re¬ 
fused to consider issues of fact not raised by the plead¬ 
ings and set up for the first time in briefs filed after 
hearing. * * * ” 

A petition alleging error in the determination of tlie 
Commissioner must set forth the facts which, if true, woujd 
establish the case of the taxpayer. Otherwise the petitiojn 
is insufficient to raise any justifiable question of fact. 
Martin Band Instrument Co. (1925) 2 B. T. A. 963. Accor<%: 
Bennett v. Commissioner (C.C.A. 8th 1944) 139 F. 2d 
961, 44-1 U.S.T.C. Par. 9152. 

When the petition assigns error in the Commissioner'S 
determination but does not allege any fact as to the iteila 
and the proceeding is submitted in this status, there i!s 
nothing in the record upon which the Tax Court may base 
a finding and nothing from which it could proceed to a con¬ 
clusion that the Commissioner’s determination is in error. 
Jennie Marini et al. (Nov. 18, 1940) Memo. Op. Dockets 
100613, 100614 and 100618. j 

In the instant case, the respondent has filed a Motion fot 
Judgment on the Pleadings. As there is no factual ques¬ 
tion before this Court, respondent’s Motion should be 
granted. 
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CONCLUSION 

It follows that, as modified by the Answer as Amended, 
the determination of the Commissioner of Internal Revenue 
should be sustained. 

(Signed) John Potts Barnes 
John Potts Barnes 
Chief Counsel, 

Internal Revenue Service. 

Of Counsel: 

John D. Kiley 

Regional Counsel 
Andrew Kopperud, Jr., 

Special Attorney, 

Internal Revenue Service. 

25 T. C. No. 107 

THE TAX COURT OF THE UNITED STATES 

Martin A. Glowinski, Petitioner, vs. Commissioner of In¬ 
ternal Revenue, Respondent. 

Docket No. 55187. Filed January 31, 1956. 

Facts in support of the allegations of error in petition, if 
accepted as undisputed, would provide no basis for relief 
to petitioner. Held, respondent’s motion for judgment 
on the pleadings granted. 

William A. MacIntyre, Esq., for the petitioner. 

Andrew Kopperud, Jr., Esq., for the respondent. 
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OPINION. 


Tietjens, Judge ; Respondent determined deficiencies 
against petitioner in income tax and penalties for the years 
1951 to 1953, inclusive, as follows:* 


Year 

Tax 

(d)(2) 
Sec. 294 
Penalty 

(d)(1)(A) 
Sec. 294 
Penalty 

1 

i 

Sec. 291(a) 

Penalty 

1 

1951 

$123.00 

$ 7.38 

$ 12.30 

$ 30.75 

1952 

119.00 

7.14 

11.90 

29.7^ 

1953 

64.00 

3.84 

6.40 

16.00 


$306.00 

$18.36 

$ 30.60 

$ 76.50 


•As reduced in respondent’s amended answer. 


The basis for respondent’s determination of deficiencies 
is petitioner’s failure to report taxable income received in 
the years in question. 

The allegations of the petition are, in material part, as 
follows: 

1. The petitioner is an individual with residence at 
2232 West Chicago Avenue, Chicago, Illinois. The returns 
for the period here involved were never filed with the Col¬ 
lector for the 1st District of Illinois, nor were they ever 
filed with a Collector of any District. But the failure to so 
file such returns is not due to any willful neglect or mali¬ 
cious intent on the part of the petitioner to evade the la^s 
of the Bureau of Internal Revenue. 

4. The detrimination [sic] of tax set forth in the said 
notice of deficiency is based upon the following errors: 

(a) In determining [sic] the taxable income of the pe¬ 
titioner [sic] for the years of 1951, 1952, and 1953, thje 
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Commissioner erroneously refused to adjust the petition¬ 
er’s income tax returns for the years of 1948, 1949, and 
1950, after the petitioner had discovered that he had been 
previously taxed on earnings that were non-taxable. 

(b) [This allegation of error was removed from the 
case by respondent’s concession.] 

(c) The commissioner [sic] has erroneously added a 
penalty to the deficiency in the amount of four hundred 
seventy one dollars [sic] and fifty cents ($471.50). No 
grounds or reasons are stated by the Commissioner for the 
assertion of this penalty. The petitioner contends that 
there was no intent to evade payment of income tax for 
the years of 1951, 1952, and 1953. 

The facts set out in the petition to support the allegations 
of error relate to a controversy petitioner had with re¬ 
spondent over his tax liability for 1948, 1949 and 1950. 

The prayer for relief in the petition is as follows: 

Wherefore, The Petitioner Prays that this Court may 
hear the porceeding and direct the Commissioner of In¬ 
ternal Revenue to adjust the petitioner’s [sic] tax returns 
for the years of 1948, 1949, and 1950, and determine [sic] 
that the deficiency due from the petitioner for the years 
of 1951, 1952, and 1953 should not be in excess of $306.00. 

Respondent’s answer, as amended, denied the allega¬ 
tions of the petition (with the exception of one item that 
was conceded by respondent). There has been no hearing 
on the merits of the case. Respondent moved for judgment 
on the pleadings, and the parties have submitted briefs on 
the motion. 

As set out above the relief sought by petitioner is that 
(a) the Court 1 ‘direct the [respondent] to adjust the 
petitioner’s [sic] tax returns for the years of 1948, 1949 
and 1950,” and (b) we determine “that the deficiency due 
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from the petitioner for the years of 1951, 1952, and 19f)3 
should not be in excess of $306.00.” The latter amount!is 
the amount of the deficiency finally determined by respond¬ 
ent. Thus there is no controversy about the deficiency fOr 
the years in question here. 

With regard to the relief sought by petitioner for t}ie 
earlier years, 1948 to 1950, as respondent rightly points 
out, we have no jurisdiction in this proceeding to deter¬ 
mine whether petitioner has overpaid or underpaid ijis 
tax. Section 272(g) of the Internal Revenue Code bf 
1939 so provides: 

(g) Jurisdiction Over Other Taxable Years.—The 
Board in redetermining a deficiency in respects of ai^y 
taxable year shall consider such facts with relation to 
the taxes for other taxable years as may be necessary 
correctly to redetermine the amount of such deficiency, 
but in so doing shall have no jurisdiction to determine 
whether or not the tax for any other taxable year has 
been overpaid or underpaid. 

The only remaining matter in controversy between the 
parties relates to respondent’s determination of penalties 
for failure to file a return (sec. 291(a)), failure to file a 
declaration of estimated tax (sec. 294(d)(1)(A)), and for 
substantial underestimate of estimated tax (sec. 294(d) (2)J). 
Petitioner admits that he did not file the foregoing re¬ 
turns, so that the only question in the case could l?e 
whether his failure was due to reasonable cause which 
would excuse the penalties provided in sections 291(a) and 
294(d)(1)(A), Internal Revenue Code of 1939. The only 
facts alleged in the petition to justify petitioner’s failure 
to file such returns relate to his controversy with respond¬ 
ent over his tax liability for the three years immediately 
prior to the period in question here. These allegations, 
if accepted as undisputed, afford petitioner no relief froijn 
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the penalties assessed by respondent. The fact that pe¬ 
titioner has a grievance with respondent over his tax lia¬ 
bility for particular years is not a justifiable reason for 
failing to comply with the law requiring the filing of re¬ 
turns and declarations for entirely different years. He 
must adjust his differences with respondent in the manner 
prescribed by law in order to assure the orderly adminis¬ 
tration of the revenue laws. Respondent’s motion for 
judgment on the pleadings, as to deficiencies and penalties 
for the years 1951 to 1953, inclusive, is therefore granted. 

A decision will be entered dis¬ 
missing this proceeding and find¬ 
ing the deficiencies to be the 
amounts determined by respond¬ 
ent. 
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THE TAX COURT OF THE UNITED STATES 

WASHINGTON 


Martin A. Glowinski, ^ 

Petitioner, 

vs. 


y Docket No. 5518^ 


Commissioner of Internal Revenue, 

Respondent .J 


ORDER OF DISMISSAL 

Pursuant to the determination of the Court, as set forth 
in its Opinion, filed January 31, 1956, it is 

ORDERED: That this proceeding is dismissed, and if; 
is further 

ORDERED and DECIDED: That there are deficiencies 
in income tax and penalties, as follows: 


Year 

Tax 

(d)(2) 
Sec. 294 
Penalty 

(d)(1)(A) 
Sec. 294 
Penalty 

! 

Sec. 291(a) 
Penalty 

1951 

$123.00 

$ 7.38 

$ 12.30 

$ 30.75 

1952 

119.00 

7.14 

11.90 

29.75 

1953 

64.00 

3.84 

6.40 

16.00 


Entered Feb. 13,1956. 

(Signed) Norman 0. Tietjens 

Judge. 


I 


